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Vv sie dung lao dong va cac thu tuc lién quan trong truong hop sap
nhdp doanh nghiép

Kinh giri: Cong ty TNHH ACS Legal Viét Nam
(138-142 Puong Hai Ba Trung, Phuong Da Kao, Qudn 1, Thanh pho Ho Chi Minh)

Tra 10i kién nghi cia Cong ty TNHH ACS Legal Viét Nam d& nghi huéng dan vé viéc str
dung lao dong va cac thu tuc lién quan trong truong hop sap nhdp doanh nghi€p do Van phong
Chinh phui chuyén dén tai cong van s6 8645/VPCP-DMDN ngay 25 thang 9 ndm 2019, sau khi
nghién ctru, Cuc Quan hé lao dong va Tién lvong, B6 Lao dong - Thuong binh va Xa hoi co y
kién nhu sau:

1. V& phuong an sir dung lao dong va hop dong lao dong

Theo quy dinh tai Khoan 1 Diéu 45 B6 luat Lao dong nam 2012 thi trong trudng hop sap
nhap, hop nhat, chia, tich doanh nghiép, hop tac xa thi nguoi sir dung lao dong ké tiép phai chiu
trach nhiém tiép tuc sir dung s lao dong hién c6 va tién hanh viéc stra d6i, bd sung hop dong lao
dong. Trong trudng hop khong sir dung hét sb lao dong hién co, thi nguoi sir dung lao dong ké
tiép c6 trach nhiém xay dung va thuc hién phuong an st dung lao dong theo quy dinh tai Diéu 46
cua B9 luat nay.

Theo quy dinh tai Khoan 2 Bié}l 46 Bo luat Lao dong thi khi xay dung phuong an sur
dung lao dong phai c6 su tham gia cta t6 chirc dai dién tap thé lao dong tai co so.

Can ctr cac quy dinh va ndi dung hoi cua Cong ty giri kém Coéng vin s6 8645/VPCP-
PMDN néu trén thi khi thuc hién sap nhap doanh nghiép ngudi str dung lao dong ké tiép phai
xay dung phuong an st dung lao dong, phuong an sir dung lao dong phai co su tham gia cia t6
chue dai dién nguoi lao dong, khong phdi thong bao phuong an st dung lao dong véi céc co
quan quan 1y nha nuéc vé lao dong. Sau d6, ngudi st dung lao dong ké tiép s& tién hanh viéc sta
d6i, bo sung hop ddng lao dong.

2. Vé khai trinh viéc st dung lao dong

Theo quy dinh ctiia Khoan 1 Piéu 8 ctia Nghi dinh sé 03/2014/ND-CP ngay 16/01/2014
cta Chinh phu quy dinh chi tiét thi hanh mot sé diéu cua Bo luat Lao dong vé viéc lam thi trong
thoi han 30 ngay, ké tir ngay bat dau hoat dong, ngudi sir dung lao dong phai khai trinh viéc sir
dung lao dong vdi Phong Lao dong - Thuong binh va Xa hoi hoac S¢ Lao dong - Thuong binh
va Xa hoi noi ddt tru so, chi nhanh, van phong dai dién. Nhu vay, sau khi dugc co quan dang ky
kinh doanh cap cho doanh nghiép gidy dang ky kinh doanh va doanh nghiép di vao hoat dong thi
nguoi su dung lao dong phai thuc hién khai trinh viéc sir dung lao dong theo quy dinh néu trén.



3. V¢ xac dinh nhu cau st dung lao dong nudc ngoai

Theo quy dinh tai Diéu 4 ciia Nghi dinh s6 11/2016/ND-CP ngay 03 thang 02 nim 2018
cia Chinh phui quy dinh chi tiét thi hanh mot s6 diéu cua Bo luat Lao dong vé lao dong nudc
ngoai 1am viéc tai Viét Nam d duoc sira d6i, bo sung tai Nghi dinh sé 140/2018/ND-CP ngay 08
thang 10 ndm 2018 cua Chinh phu thi ngudi st dung lao dong c6 trach nhiém xac dinh nhu cu
sit dung ngudi lao dong nudc ngoai ddi véi timg vi tri cong viéc ma nguoi lao dong Viét Nam
chua dap tmg dugc va bao céo giai trinh véi Uy ban nhan dén tinh, thanh phd thudc trung wong.
Nhu vay, sau khi dugc c6 quan cé tham quyén cho phép thanh Iap thi cong ty phai thuc hién viéc
béo céo giai trinh nhu cau st dung lao dong nude ngoai theo quy dinh néu trén.

4. Vé cip gidy phép lao dong

Theo quy dinh tai Khoan 1 Piéu 12 cua Nghi dinh s6 11/2016/ND-CP néu trén thi trude
it nhat 15 ngay lam viéc, ké tir ngdy ngudi lao dong nudc ngoai du kién bat dau 1am viée cho
ngudi sir dung lao dong thi ngudi sir dung lao dong d6 phai ndp hd so dé nghi cip gidy phép lao
dong cho S¢ Lao dong - Thuong binh va X& hoi noi nguoi lao dong nude ngoai dur kién 1am
viéc.

Truong hop nguoi lao dong nude ngoai da duoc cap gidy phép lao dong nhng hét hiéu
luc theo quy dinh tai Bleu 174 ctia Bo luat Lao dong ma ¢6 nhu cau tiép tuc 1am viéc cung vi tri
cong viéc di ghi trong gidy phép lao dong theo quy dinh cua phap luat thi hd so dé nghi cap gidy
phép lao dong duogc thuc hién theo quy dinh tai Piém ¢ Khoan 8 Diéu 10 ctua Nghi dinh sb
11/2016/ND-CP néu trén.

Cuc Quan hé¢ lao dong va Tién l}IO’ng, B6 Lao dong - Thuong binh va Xa hoi tra 101 dé
Cong ty TNHH ACS Legal Viét Nam biét va thuc hién./.
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